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Report of the Special Rapporteur on extrajudicial, summary
or arbitrary executions on her mission to Iraq: comments by
State*

Ministerial Committee on Reception the Special Rapportuers under the
Ministerial order 930 in 7/9/2017.

Subject:-Reply to the draft report of the Special Rapporteur on Extrajudicial,
summary or arbitrary executions on her visit to Iraq from 14- 23/ November 2017.

The above-mentioned Committee would like to include the following observations on the
draft report on the visit of Ms. Agnes Callamard to Iraq for the period from 14 — 23/
November 2017. The Committee considers that is necessary to list the additions or
observations in the final report of the Special Rapporteur.

1 In the context of its paragraphs, the report used phrases with a special legal
meaning that did not correspond to the legal reality of Iraq, such as:

-Armed conflict: Whereas Iraq considers the military actions on the ground as a national
measures to combat terrorism and that process does not give terrorist groups any legal
status under international humanitarian law.

- (popular mobilization forces, militias, armed groups), these words have been repeated
several times in the context of the report.

The committee would like to clarify that popular mobilization forces is formed according
to law No0.40/2016 under the name (Popular Mobilization Authority), subjected to the
commands of the leadership of Prime Minister and was actually integrated within the Iraqi
armed forces and part of it .

2 The report relied on the findings of the Special Rapporteur based on her own
"sources of information." The report did not refer to the view point or position of the Iraqi
government on the facts or information included therein.

The Special Rapporteur should make a balance in listing the Iragi Government's vision in
the report to ensure neutrality and credibility of the information.

3 On paragraph 10, which referred to the situation in Kurdistan, the committee
would like to clarify that there was no declaration of independence of the Kurdistan region,
but a referendum in which considered by the Iragi government illegal and was not followed
by any declaration of independence.

Also, it requires reference here that the intervention of the Central Iragi government in the
disputed areas was in accordance with the Constitution of Iraq Without any complications
of the situation, especially with regard to the cases of displacement referred in the report,
then it would be suitable to amend this paragraph mentioned above.

4 Regarding the challenges post ISIL period and transitional justice phase , the
increase of terrorists acts since 2003 pushed the Iraqgi legislator to enact anti- terrorism law
no.13/2005, where such law is applied together with other laws such as Iraqi penal code,
besides the procedures of investigations are being applied according to Iraqi Criminal
Procedure Law , and this is done through intersection of evidences in order to reach to the
facts , also the trial shall be before the specialized judiciary where the accused shall enjoy
all the guarantees of fair trial . The pursuit of terrorism has become an urgent necessity lied
upon the shoulders of international community.

* Reproduced as received.
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5 On the mass graves, the Iragi government has taken upon itself to give full
assistance to all those affected by the terrorist operations through the law of compensation
for those affected by combat operations, military errors and terrorist operations No. 20 of
20009.

- The Iraqi legislator has also established a mechanism to deal with cases of losses in
general, including cases arising from crimes under the provisions of the Minors' Welfare
Law No. 78 of 1980 under the article, where they are considered missing and are dealt with
in accordance with Article 93 of the said law.

The law put certain time periods, after those periods, the missing person considered dead
according to specific legal conditions.

-Mass graves law No. 5 /2006 amended by law No. 13 /2015 regulate a mechanism to deal
with human remains, where adequate protection provided and keeping them away from
tampering preventing them from any violation against including even the graves resulted
by ISIL terrorists.

- The Iraqi legislation and procedures also specify the effective mechanism for dealing with
the displaced persons as a result of the acts and crimes committed by ISIL, which focus on
voluntary return, preventing discrimination, protecting human rights and rehabilitating the
areas in preparation for receiving the people again.

- All relevant governmental institutions shall provide care to internally displaced persons
without discrimination and shall endeavor to create the conditions for their voluntary return
to their areas of origin voluntarily after the provision of appropriate services.

-While we are supporting the Rapporteur's view point on the challenges regarding financial,
human resources and shortage in mass graves equipments, among these challenges facing
the process of opening mass graves for the victims of ISIL is their presence in relatively
insecure areas, "or within minefields or unexploded ordnance, which make the mission
uneasy to open them according to the law.

6 On paragraph 20, in which the Rapporteur described the anti-terrorism law
too vague and overly broad, the committee would like to point out that the anti-terrorism
law focused on how to adapt the crime of terrorism, not only specific crimes as described
by the Rapportuer in the paragraph above ,and all of these crimes are serious crimes lie
under international standards on the death penalty and subjected to jurisdiction of Iraqi
judiciary and comprehensive jurisdiction according to Iraqi laws.

7 With regard to paragraph 23, Iraq is currently preparing a draft law on
international crimes applicable to crimes committed by ISIL terrorist groups during its
period of control over areas in Irag. The United Nations Assistance Mission for Iraq is
also submitted another draft law prepared by UN experts for the purpose of establishing a
Specialized Tribunal (Iragi Criminal Court specialized with International crimes ) and
many parties take part in discussing this draft law , such as , Higher Judicial Council ,
Independent Human Rights Commission , and civil society representatives.

-States should work together with Iraq in the context of combating terrorism according to
the international conventions and UN Security Council resolutions such as , resolution
No.1456 /2003 which refers to principle (either extradite or prosecute) those who finance ,
plan, support or commit terrorist acts or provide safe havens.

The Iraqi current law addressed these cases in terms of jurisdiction, as the Iraqi national
judicial authorities have a global criminal jurisdiction to prosecute all terrorists
internationally regardless their nationality or the place of crime.

8 With regard to paragraph 27, the Law on the Protection of Witnesses,
Experts, informants and victims No. 58 of 2017, which provided special protection for
these groups and established a specialized department dealing with these cases inside the
Ministry of Interior.

-With regard to cases of detention carried out by the Iraqi security and military forces, these
procedures are subjected to the supervision of the Directorate of Human Rights in the
Ministry of Defence and all database and information about them are saved according to a
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special system of criminal justice database to prevent any case of disappearance in the
context of criminal justice.

9 With regard to paragraph29, the Iragi Government has established a special
committee to look into the cases of enforced disappearances, and opening a special
department in the Ministry of the Interior to receive such applications and a special
division in the Legal Department of the Ministry of Justice to follow up the special
procedures for searching on the persons whom they arbitrarily disappeared.

The Department of Mass Graves in the Martyrs Foundation through its teams formed under
the Mass Graves Law is given the responsibility to search for these cases in the context of
its legal measures to search for such cases perpetrated by the former regime or terrorist ISIL
gangs.

There are 100 cases of urgent actions application have been registered at the forced
disappearance committee and there are more than 16,000 cases registered at the Working
Group on enforced and involuntary disappearances. The Iragi Council of Representatives
and the Iragi government are now drafting a bill on enforced disappearances.

10  With regard to paragraph 32, we would like to make reference to the
formation of a special commission to investigate allegations of violations committed by
Iragi forces under Order No. 193, which undertakes investigations in many allegations and
referred those found guilty to the justice.

Any mistakes took place in the context of the military actions committed by — military or
the security forces will be tackled by the competent courts, and any judicial proceedings in
the cases referred in paragraph (33) were carried out based on a complaint from the
missing persons of relatives and such acts constitute individual behavior if they are true.

11 It should be noted that the ISIL terrorist groups committed thousands of
executions in the areas controlled by them, which must be mentioned in the Report, where
such terrorists acts targeted civilians, police, government officials, minorities and women
from different communities, children, clerics, journalists, members of local councils and
others.

12 With regard to paragraphs 36 and 37 on the allegations of extrajudicial
killings in the Kurdistan region against journalists in Irag, UNESCO organization is
following up all cases of attacks against journalists through a central Committee formed for
this purpose, and the Judicial proceedings were the focus centre of Irag's report in which
presented in 2017 as a response to UNESCO's requests for targeted attacks Against
journalists.

13 And in order to document the violations committed during the period of ISIL
control over areas in Iraq, the Iragi government has formed a specialized committee to
document these crimes under Order No. 374 of 2016, where its mandate is to collect
information and official documents to verify such crimes.

14 Regarding paragraph 42 of the report, it is necessary to mention the creation
of a specialized investigative body in the northern courts in Mosul city concerned with the
investigation in ISIL crimes. Iraq is also one of the countries that is implementing Security
Council Resolution No. 1325 / 2000 and has also approved a contingency plan to
implement the said resolution to deal with the conditions that Iragi woman is gone through,
on the other hand, Iraq has signed a joint statement with the representative of the Secretary-
General on sexual violence against woman in the context of armed conflict where the
statement placed an operational plan of action to monitor and respond to such crimes.

15 Regarding paragraph 43, reference should be made to the efforts of the High
Commission for Human Rights (in accordance with the powers granted by its Law No. 53
of 2008, and also it should pointed fingers towards the role of monitoring section in the
Ministry of Justice to monitor violations of human rights, and what have been resulted from
such monitoring process with recommendations and proposals to provide remedy to such
violations, furthermore, Human rights departments in ministry of defense and interior and
other monitoring bodies are engaging in following up such information in relation to
human rights violations according to the jurisdiction given to each of them.



A/HRC/38/44/Add.44

16  With regard to paragraphs 61 and 62 concerning the suffering of the families
of the abducted male Yazidis and female in which described by the Rapporteur as a
crime of enforced disappearances committed by terrorist groups, as well as for the
prosecution of those accused with such crimes, however , the Ministry of Labor and Social
Affairs allocated social welfare salaries to Yezidi women victimized by ISIL , besides, the
Iragi government also provided simplified procedures to deal with these cases, which
benefited more than 1529 Yezidis women . In addition to that, the Iragi government,
through its implementation of this resolution, has facilitated the procedures of the
concerned departments in order to obtain their rights.

17 With regard to paragraph 65 of the report, the Higher Judicial Council has
formed a committee consisted of retired judges with collaboration with committee of the
Judicial Supervisory Authority, in which undertakes the task of reviewing all Iragi laws to
see whether they require legislative amendments or repeal.

18  With regard to paragraph 70, Killing the actor and model Karrar Nushi, the
authorities had arrested the accused person of this crime in accordance with Article 406
according to the Iragi penal code and the case is being currently under trial.

19  regarding paragraph 73 concerning procedural guarantees of death penalty
,the judicial and legal guarantees related to the death penalty are in line with international
standards and the Iraqgi judiciary is independent and has no authority above it other than the
law.

The application of the death penalty in Iraq is a reflection of the particularities of the Iraqi
society and the popular feelings generated after the crimes committed by the terrorists in
which the public opinion is mounting its pressure to prosecute the perpetrators and to
enforce the most severe punishments stipulated by the law.

20  With regard to paragraph 81, Security Council resolution 2379 (2017) has
been subjected to extensive discussion and the focus was given to crimes committed by
ISIL only, thus, the point of view by the Special Rapporteur in this paragraph cannot be
accepted.
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